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PLANNING APPEALS AMENDMENT BILL 2001 
Second Reading 

Resumed from 7 November. 

HON G.T. GIFFARD (North Metropolitan - Parliamentary Secretary) [2.28 pm]:  I need to make a number of 
remarks before the second reading debate concludes.  I first address the issues raised by Hon Derrick Tomlinson.  
He said that the new regime established by this Bill could potentially - I paraphrase his more detailed 
expression - be overlegalistic.  We do not agree with that.  The Chapman report to which Hon Derrick 
Tomlinson referred identified flaws in the current system of ministerial appeals, such as the lack of transparency 
and natural justice.  Those flaws cannot be easily remedied.  

On the other hand, the concerns with the tribunal system relate to delays, costs and formality of proceedings 
inhibiting prospective appellants.  The challenge is to remedy the deficiencies of the current system.  We believe 
the new system will be simple and flexible, and will have an informal process.   

Hon Derrick Tomlinson also touched on the composition of the tribunal.  I am not experienced enough in this 
place to know how serious Hon Derrick Tomlinson is about some of the points he raised. 

Hon Derrick Tomlinson:  I am serious about everything. 

Hon G.T. GIFFARD:  I decided to err on the side of caution and take seriously everything that he said. 

Hon Barry House:  Never underestimate Hon Derrick Tomlinson. 

Hon G.T. GIFFARD:  That is right; he is a sleeping tiger. 

Hon Derrick Tomlinson:  I am a very grave man. 

Hon G.T. GIFFARD:  Yes.  It will obviously be necessary to appoint the president and fill all the other positions 
set out in the Bill.  No final decision has yet been made on the number and mix of full-time and part-time 
members.  

Hon Derrick Tomlinson:  Will the president be full time or continue to be a consultant? 

Hon G.T. GIFFARD:  It is envisaged that the president will be full time.  I will get to that matter in a minute.  
The principal registrar will be supported by administrative staff, who will answer the phone, keep records and 
undertake general administrative duties.  No final decision has yet been made on the number and mix of all the 
staff of the tribunal.  I will come back in a few minutes to the point Hon Derrick Tomlinson has just raised by 
way of interjection.  A member asked why the rule for class 1 appeals was a value of $250 000 and up to three 
subdivisions.  Obviously, it is necessary to adopt a threshold when defining how the tribunal will work, 
particularly for class 1 appeals.  The figures and quantities were adopted in the light of practical experience and 
following extensive consultation with stakeholders.  As a consequence of that process, the figure of $250 000 for 
developments, and up to three lots, is considered appropriate.   

Hon Derrick Tomlinson raised the issue of the president’s powers of review.  The right of the appellant or 
respondent to request the president of the tribunal to review a decision made by a member of the tribunal who is 
not legally qualified to decide a point of law is introduced to reduce the incidence of appeals to the Supreme 
Court on a point of law.  It is not envisaged that many requests of this kind will be made, as appeals that involve 
questions of law would generally be heard by the president or a tribunal with at least one legal member.   

Hon Derrick Tomlinson:  Before you leave that matter, does the role of the president also provide for the 
president’s not being constrained to respond to complaints or requests for review?  May the president decide a 
review of his own motion?  Do you have any comment on that? 

Hon G.T. GIFFARD:  I do not understand the point the member is making. 

Hon Derrick Tomlinson:  We will come to it at the committee stage. 

Hon G.T. GIFFARD:  Yes.  The principal registrar will have the functions of an executive officer of the tribunal 
and may also be, as has been pointed out during the debate, a senior member of the tribunal.  The functions of 
the principal registrar are to assist the president in the day-to-day management of the tribunal.  The principal 
registrar is eligible to be appointed as a member but will not be subject to direction in the capacity of a member.  
I am happy to reinforce that clause 43(2) clarifies that.  The principal registrar could be a lawyer, but there is no 
requirement that he should be. 
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The issue of third-party appeals has been raised a number of times.  Australian States are not uniform in their 
approach to third-party appeal rights.  When such rights apply, they are generally limited to objectors with an 
interest that is substantially adversely affected or they relate to specified classes of development.  We recognise 
that there are arguments, on the one hand, that third-party appeal rights would make planning decisions more 
responsive to the community and, on the other hand, that appeal rights are contrary to the concept of the 
machinery of planning, whereby planning legislation should not be used for appeal purposes by an individual 
who is not the applicant.  Of course, that is not the only argument against third-party appeal rights.  Other 
arguments are that a multiplicity of appeals could complicate and delay the work of the tribunal.  Hon Murray 
Criddle expressed that concern later in the debate.   

It is also suggested that third-party appeal rights would or could lead to what one might term a culture of 
objection, with the result that arguments on irrelevant points or on points at the fringe of the essential planning 
issues would be introduced.  The Bill makes express provision for the tribunal to consider submissions from a 
person who is not a party, when the tribunal considers that the person has a sufficient interest in the appeal.  
Third-party appeal rights are much broader than that which I have just outlined of a third-party’s right to appear.  
It is a much more complex question.  It certainly appears to me to be outside the scope of the Bill as it stands, 
and it would certainly require much more detailed consideration and, importantly, consultation with 
stakeholders, before being included in the legislation.  The clear purpose of the Bill is to remove ministerial 
appeals and to replace them with a process that is open and accountable.   

Hon Derrick Tomlinson:  Bound by the rules of the Supreme Court? 

Hon G.T. GIFFARD:  Provisions in the Bill relate to that.  Other provisions emphasise and encourage the parties 
to reach less formalised outcomes.  We can probably discuss that aspect in more detail in committee.  

Hon Derrick Tomlinson:  I think we will.   

Hon G.T. GIFFARD:  I am sure we will.   

Hon Jim Scott also talked about third-party appeal rights, perhaps in more detail than Hon Derrick Tomlinson, 
and with a slightly different emphasis.  As I recall, Hon Jim Scott’s proposition was that to take away the 
discretion of the ministerial appeals system, and the accountability to the community that is inherent in the 
accountability of a minister, and to give that decision-making process to a tribunal - which I think it would be 
fair to say he characterised as unaccountable, certainly in comparison with the minister - would remove that 
accountability to the community.  He said also that one way of combating or alleviating that would be to allow 
the community to have more direct participation in the new tribunal system.  The other way of looking at that 
sort of argument is that a variety of relationships that are based on democratic accountability come into play in 
this process.  What I am alluding to, of course, is the democratic accountability of local governments to their 
electors.  Local governments are elected to perform a decision-making role and to safeguard the interests of the 
community.  If a community is unhappy with the planning decisions that are made by its local council, it has a 
remedy through the democratic process of the ballot box, on a much more regular basis than it does in the case of 
State Governments.  That is the same sort of principle that Hon Jim Scott talked about with regard to the 
democratic process through which a minister can be held accountable. 

Hon J.A. Scott:  That was my point about the planning decisions made by the WADC.  

Hon G.T. GIFFARD:  Yes, and I understand that point.  However, we need to bear in mind that there is another 
side to that argument.  A party that is not a direct party to a planning application or planning dispute may seek 
the protection of the appeal process by making an appeal to the tribunal, which may argue in a particular case 
that the council has let political or other considerations override proper planning principles.  Therefore, the effect 
of the third-party appeal rights in that scenario will be to take away the rights of the democratically accountable 
decision maker - that is, the local council - and give those rights to what Hon Jim Scott has characterised as an 
unaccountable tribunal -   

Hon J.A. Scott:  Is that not what a developer does when it appeals? 

Hon G.T. GIFFARD:  A developer is not an uninterested party.  The point I am making is that if we accept the 
proposition - I am not sure that I necessarily agree with it - that if we take the minister out of the process, we are 
thereby taking the democratically accountable element out of the process, we need to understand also the 
implications of saying that any third party may equally be able to take away from the democratically elected 
local government the right to engage in a proper and adequate decision-making process and give that right to 
what has been characterised as an unaccountable tribunal.  There is an upside and a downside to these 
arguments, and if we are to have a discussion about third-party appeal rights, it is necessary that we inform 
ourselves of that upside and downside. 
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Hon Murray Criddle raised an issue about the fundamental premise of the Bill, which is to remove the minister 
from the appeals process.  I think it would be fair to say that he took the view that ministers are elected to their 
position, and it is appropriate that they make those decisions.  We do not agree.  It is a question of how far we 
want to go with that argument, but if we were to take that argument to its logical conclusion, we could argue also 
that there is no role for the judiciary, because ministers should make all the decisions.  For example, under our 
system of government, the Attorney General does not decide whether a person has committed a murder, and the 
Minister for Consumer and Employment Protection does not decide whether an award has been breached or an 
employee has been dismissed unlawfully.   

I was not here when Hon Derrick Tomlinson spoke, but I have read carefully his comments in Hansard.  I think 
he took issue with a comment about relieving the minister of workload, and he raised the question of whether 
these are appropriate decisions for the minister to make.  That is precisely the issue.  It is not an abrogation of 
responsibility.  It is not saying that it is too hard and we do not want the minister to make this decision.  It is a 
question of whether it is appropriate for the minister to make these decisions.  In our view, it is appropriate to 
change the system of ministerial appeals in the way proposed in the Bill.   

Hon Derrick Tomlinson:  The Opposition would agree that it is a value judgment. 

Hon G.T. GIFFARD:  I agree; I do not claim it to be anything other than that.   

Hon Christine Sharp and Hon Jim Scott raised an issue about the president of the tribunal.  This issue could 
apply also to any other member of the tribunal, not necessarily the president, but the example that was given to 
us related to the current head of the tribunal.  The minister has said that during the transitional period and until 
the tribunal is up and running, the Government intends to appoint the president on a part-time basis.  However, 
we believe that given what we expect to be the workload of this tribunal, the president will need to be appointed 
on a full-time basis.  We accept and recognise that in all likelihood that will be an effective device for dealing 
with the perception of conflict of interest that was raised in the debate.  However, during the transitional period, 
we cannot be sure that an appropriately qualified person will be available to take on this position on a full-time 
basis.  It is important that the Government have the practical ability to get the tribunal up and running during the 
transitional period, and for that reason the Government proposes to retain the option of filling the position of 
president on a part-time basis.  The Bill contains transitional provisions whereby the current chairman is likely to 
take over as the first president.  The chairman has a great deal of seniority and respect and would not be a bad 
choice as the new president in any event.  However, his arrangements during the transitional period remain to be 
determined.  I stress that the Government intends to make it a full-time position.  Hon Murray Criddle also 
indicated concern about the potential expense to local government officers from rural areas who must attend 
appeal hearings in Perth.  He asked whether these hearings would be held in regions or whether it would be 
necessary to travel to Perth.  I am advised that tribunal members will be able to travel, just as members of the 
Town Planning Appeal Committee travel to inspect sites and take submissions.  We expect that tribunal 
members will travel to regional areas to hear cases.  I understand there are likely to be scheduled circuits and, by 
and large, it will not be necessary for people from regional areas to have their appeals dealt with in Perth, 
particularly class 1 appeals.   

The Government is confident that rural people will not be disadvantaged by this and appeals may be undertaken 
by written submissions if the parties agree.  Many rural cases can be dealt with in that way.  

Hon Jim Scott also suggested that when an appeal was lodged against a decision to demolish a development 
because it did not comply with the rules, it would be possible to demolish the building while the appeal was 
pending.  I have sought advice from counsel.  Proposed section 10AA(2) provides that pending the determination 
of an appeal against a direction under section 10(2) - that is, a stop order - the relevant direction continues to 
have effect.  The necessary implication is that an order under section 10(3) - that is, the demolition order - does 
not continue to have effect as is the usual consequence of an appeal.  The implication is consolidated by 
proposed section 10AA(3)(b), which provides that on application, the tribunal can make an order that a direction 
under section 10(3) is to continue to have effect.  

Hon Jim Scott also raised a point about clause 20(3), which provides for transitional regulations that may have 
effect before they are gazetted.  I have sought advice from parliamentary counsel on that.  I am advised that this 
is a standard provision in legislation, which has been passed without comment in this House for many years.  
Recent examples are the State Superannuation (Transitional and Consequential Provisions) Act 2000, the Bulk 
Handling Repeal Act 2000, the Conservation and Land Management Amendment Act 2000, the Rural Business 
Development Corporation Act 2000, and the Corporations (Ancillary Provisions) Act 2001, which all have a 
similar provision.  However, we take the point raised by Hon Jim Scott and the Government is prepared to 
address that issue.   
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Hon Jim Scott also referred to the indicative draft rules, which were circulated during the consultation process.  
Those draft rules do not have any official status.  The legislation simply provides the power to make the rules.  
Their content will arise for consideration in the disallowance process.  The proposed rule is not unusual.  
However, notwithstanding the issues raised by Hon Jim Scott, we will take into consideration the points raised as 
part of the continuing consultation process on those rules.  

The Government is confident that the rules of the tribunal and parliamentary scrutiny are disallowable and has no 
argument about it. 

Hon Derrick Tomlinson:  Did you say that they are or they are not disallowable?   

Hon G.T. GIFFARD:  The Government believes they are disallowable.  We will not move an amendment on that 
matter.  However, I am happy to discuss it with members later.  

Question put and passed. 

Bill read a second time. 

Referral to Standing Committee on Public Administration and Finance 

HON J.A. SCOTT (South Metropolitan) [2.57 pm]:  I move - 

That - 

(1) The Planning Appeals Amendment Bill 2001 be referred to the Public Administration and 
Finance Committee; and 

(2) The committee is to consult with, and include within its report any comment from, the 
Delegated Legislation Committee relating to clause 20 of the Bill. 

I outlined in the second reading debate that I had concerns about clause 20.  Hon Graham Giffard said that the 
Government would consider amending clause 20 because subclauses (1), (2) and (3) allow regulations dealing 
with transitional problems to be drawn up and to be effective without being gazetted.  Although we were told 
that that practice had occurred previously, it is important that the Parliament have proper scrutiny of all 
legislation, whether it be delegated or primary legislation.  Proposals that seek to prevent the Parliament from 
examining regulations must be considered very carefully.  

As I said, I am very concerned about the third-party appeal rights.  The parliamentary secretary indicated that the 
minister believes this Bill is not the appropriate Bill to deal with the issue.  I disagree with that.  It is an 
appropriate Bill and the most effective one in which to include third-party rights, if it be the will of this House.  
Conjecture has arisen about how widely the third-party appeal rights are granted.  The scope of them must be 
made clear because the Greens (WA) do not want to see implemented a system that does not work effectively.  
That is an important issue for the committee to consider.  

Finally, there is a great deal of concern in the community about this issue.  I have attended many seminars at 
which people have sought to have some input into planning appeal laws in the State, and who I am sure, would 
be very keen to make submissions.  

Hon G.T. Giffard:  Is there a date?  

Hon J.A. SCOTT:  I did not indicate a date on the motion.  I found it very difficult to see how that would be - 

Point of Order 

Hon DERRICK TOMLINSON:  Hon Graham Giffard raises a question that I think could be made clear to all of 
us if we had a copy of the motion.  Are copies of the motion available for us to consider?  

THE DEPUTY PRESIDENT (Hon Simon O’Brien):  Not at this stage. 

Debate Resumed 

Hon J.A. SCOTT:  That is all I want to say at this point.  

HON DERRICK TOMLINSON (East Metropolitan) [3.02 pm]:  I would like to receive a copy of the motion 
as soon as possible.  Given the limited time available between now and Christmas, and bearing in mind the 
desire of the Government to have this legislation completed before the House rises for the Christmas break, I 
suggest that the committee report back to the House in three weeks. 

The Opposition supports this Bill being referred to the committee as moved by Hon Jim Scott.  In doing so, I do 
not want the committee to be confined to those two matters: the clause 20 matter and the question of third-party 
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appeals.  I deliberately posed a question on third-party appeals when I spoke during the second reading debate.  I 
was quite serious in my intent, even though I may have been satirical in my presentation.  I was only 
momentarily satirical.  I deliberately raised the question of third-party appeals and I said that there were two 
valid propositions to be argued.  I did not argue for one or the other; I simply used an illustrative case to 
demonstrate that there were two points of view.  I appreciate the answer given by the parliamentary secretary.  
The two cogent points of the parliamentary secretary’s reply are that there are valid arguments on either side and 
that the question of third-party appeals is complex.  Because of its complexity, it is desirable that the committee 
consider this, as it gives an opportunity for the many people who have e-mailed my office to make a presentation 
to the committee.  I do not know why I have received so many e-mails; I could almost believe that someone has 
organised a campaign to ensure that I was inundated by “green” e-mails.  I acknowledge the other point made by 
the parliamentary secretary: because of the nature of third-party appeals, it may be more appropriate for an 
extended inquiry to be followed by a future amendment.  It would be quite appropriate for the committee, having 
considered the complexity of the matter, to make a recommendation - although I do not want to direct the 
committee as to what it should do - that the minister should initiate an inquiry with a view to some future 
amendment.  I support its going to the committee for that reason. 

There are other matters the committee should consider.  I want the committee to have a close look at clause 9, 
“Section 18 amended”.  Section 18 relates to the power of the minister to instruct a local government authority to 
comply with its own local planning scheme.  The amendment states that if the minister receives a complaint of 
this sort, after investigation the minister may refer it to the tribunal and the tribunal will treat it as an appeal.  
Having treated it as an appeal, the tribunal will make a recommendation to the minister, who will make a 
decision.  The decision is appealable to a judge.  I wonder why, when there is a clear provision in the existing 
Act that the minister may respond to a complaint by an interested party that a local government authority is not 
doing what it is required to do under its town planning scheme, and after the matter is investigated, he may 
exercise the option of referring it as an appeal to the tribunal, the decision of which is appealable?  I want the 
committee to look closely at that. 

I want the committee to look closely at proposed section 51, “Procedure of Tribunal”.  In particular, I want it to 
look at the contradiction contained in it.  The contradiction epitomises the many contradictions contained in this 
Bill.  Proposed section 51 instructs the tribunal to deal with each appeal with as little formality and technicality 
as possible and as speedily as the regulations and rules permit.  It instructs the tribunal to receive submissions as 
it thinks fit.  Proposed subsection (5) states - 

The parties, legal practitioners, witnesses and all other persons attending the Tribunal have the same 
rights and privileges and are subject to the same obligations and penalties as in the trial of an action at 
law in the Supreme Court. 

Proposed subsection (6) states - 

The Tribunal has, until it has made its determination, all the powers of the Supreme Court insofar as 
may be necessary for hearing and determining an appeal. 

The contradiction exists between an appeal process that is informal and the fact that it is bound by the strictures 
of Supreme Court proceedings.  Not only is it bound by Supreme Court proceedings, but also it has available the 
penalties of the Supreme Court.  It means that in this informal, friendly hearing, one should not get too friendly 
with the judge!  Here come de judge!  One could be up before the beak on a charge of having - 

The DEPUTY PRESIDENT:  The member should address the question of the motion. 

Hon DERRICK TOMLINSON:  I am trying to demonstrate that there are matters in this issue that the committee 
should look at.  The committee should look at proposed section 61.  I want it to look at the power of the 
president of the tribunal to review all matters dealt with by the tribunal when none of its members is a legal 
practitioner.  The president may do so of his or her own notion. 

Hon Peter Foss:  The whole Bill has been referred. 

Hon DERRICK TOMLINSON:  Hon Jim Scott referred to two matters.  I want to ensure that the committee, in 
considering the whole Bill, takes particular notice of those matters.  I want the committee to look at proposed 
section 69.  Are the rules of proposed section 69 subject to parliamentary scrutiny and disallowance?  The 
opinion is that, under the Interpretation Act, they may be.  An alternative opinion is that, like other courts, the 
rules are not subject to that.  Those are two conflicting legal opinions.  I suggest that the rules, in the same way 
as the regulations, should be subject to parliamentary scrutiny and parliamentary disapproval.  The committee 
should look at proposed schedule 4; in particular, the terms and conditions of the appointment of the principal 
registrar.   
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Amendment to Motion 

Hon DERRICK TOMLINSON:  Hon Peter Foss made the point that the entire Bill has been referred to the 
Standing Committee on Public Administration and Finance and that it is competent to consider the entire Bill.  
However, it is also appropriate to draw attention to matters that are of particular concern to the Opposition.  I 
move an amendment to the motion of Hon Jim Scott that the Planning Appeals Amendment Bill 2001 be referred 
to the Public Administration and Finance Committee and that the committee be instructed to report no later than 
5 December.  I move - 

Paragraph 1 - To add after “; and” the following - 

that the committee be instructed to report no later than 5 December 2001. 

Point of Order 

Hon PETER FOSS:  I interjected on Hon Derrick Tomlinson to say that the Bill in its entirety has been referred 
to the committee, but I am relying on what I heard at the time, as I do not have a copy of the motion.  Could the 
Deputy President rule on whether the whole Bill -  

The DEPUTY PRESIDENT (Hon Simon O’Brien):  The Bill is to be referred in its entirety to the Public 
Administration and Finance Committee.  Hon Derrick Tomlinson has moved to amend the motion of Hon Jim 
Scott by inserting the words “and that the committee be instructed to report no later than 5 December 2001”. 

Debate Resumed 

HON BARRY HOUSE (South West) [3.13 pm]:  As chairman of the committee that the recommendation is to 
be referred to and from what I have heard during the debate, I believe that the time frame could be ambitious.  
We have heard Hon Jim Scott refer to a couple of matters that he wants considered that involve communication 
with another committee, which will complicate the committee process.  We have also heard about a range of 
issues that Hon Derrick Tomlinson wants considered.  Our committee is a hardworking and diligent committee 
that will do its best.  I merely issue a note of caution that the time frame is rather short and appears 
overambitious, as 5 December is only a couple of sitting weeks away. 

HON PADDY EMBRY (South West) [3.14 pm]:  Our party supports the Bill’s referral to the Public 
Administration and Finance Committee.  However, the committee should consider a certain aspect of the Bill.  
Councils have been known to extend their decision time because of personalities.  This often happens in rural 
areas.  I agree with the principle that local people should endeavour to sort out their own affairs, but there are 
times when family clashes and the like prevent that from happening.  I know of a case in Albany involving 
friends of ours who wanted to build a basketball stadium.  They were delayed for a considerable time because 
the local council could not make up its mind.  By allowing their appeal to go directly to the minister, that 
decision was made within a week.  In a business situation, a development can become unprofitable if a speedy 
decision is not made.  Referring the decision to a court of appeal, or whatever it is called, and then advising the 
minister would take too long.  I would like the committee, if possible, to address that anomaly. 

Amendment put and passed. 

Question (motion, as amended) put and division taken with the following result - 
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Ayes (18) 

Hon Alan Cadby Hon Peter Foss Hon Simon O’Brien Hon Derrick Tomlinson 
Hon George Cash Hon Ray Halligan Hon Barbara Scott Hon Giz Watson 
Hon Robin Chapple Hon Frank Hough Hon Jim Scott Hon Bruce Donaldson 
(Teller) 
Hon Paddy Embry Hon Dee Margetts Hon Christine Sharp    
Hon John Fischer Hon N. F. Moore Hon W. N. Stretch  

Noes (9) 

Hon Kim Chance Hon Graham Giffard Hon Louise Pratt Hon Ken Travers  
Hon Kate Doust Hon Nick Griffiths Hon Tom Stephens  Hon Ed Dermer (Teller) 
Hon Sue Ellery 

            

Pairs 

 Hon Barry House Hon Jon Ford 
 Hon Murray Criddle Hon Adele Farina 
 Hon Robyn McSweeney Hon Ljiljanna Ravlich 

Question thus passed. 
 


